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I. The Road to AlbuquerqueGreen
In 2005, Democrat Martin Chávez secured an unprecedented reelection to his third term—
and second consecutive term—as mayor of Albuquerque, New Mexico. He had run on a platform
that included improving environmental protection and addressing climate change. “I was inspired
by Al Gore,” Mayor Chávez said of his goal to make Albuquerque the “greenest city” in the United
States.1
Like many localities across the country and around the world, the metropolitan
Albuquerque area faces its share of threats from climate change. According to the U.S. Fish and
Wildlife Service, central New Mexico is expected to experience a significant increase in annual
temperatures, along with a 13 percent decrease in annual precipitation.2 The region can expect
more severe heat waves and droughts, along with more extreme weather-related events such as
brush fires and flash floods. These threats will be exacerbated by the rapid growth of the
Albuquerque metropolitan area. The population grew roughly 20 percent over the last twenty
years, a trend that is expected to continue and will put an increasing strain on the availability of
water.3
For decades, environmentalists’ calls to establish a national climate policy have gone
unheeded. In the face of inaction at the national level, the U.S. Constitution affords state and local
governments room to address public policy problems. As a result, many states and localities have
been eager to step up to fill the void in federal regulation addressed to climate change.
*
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Mayor Chávez appointed a “Green Ribbon Task Force” to identify actions that the city
could take to reduce emissions of carbon dioxide, a key greenhouse gas that contributes to climate
change. The task force, made up of representatives from the local construction and home-building
industry, zeroed in on the problem of carbon dioxide emissions linked to buildings’ energy use
and identified the city’s authority to regulate construction and land use as a prime vehicle for
reducing such emissions.
In the United States, buildings consume approximately 40 percent of the nation’s energy,
more than either the transportation or industrial sectors.4 Since the burning of carbon-based fuels
such as oil and coal makes up the vast bulk of energy production in the United States, buildings
also are responsible for roughly 40 percent of the nation’s carbon emissions.5 On a global scale,
buildings in the United States alone are responsible for 10 percent of worldwide emissions.6 Not
only are buildings a major consumer of energy and source of emissions, but they are also often
most vulnerable to the effects of climate change, including flooding and wildfires.
When it comes to regulating the effects of the built environment on climate, state and local
regulation might seem particularly well-suited to the task, given the degree to which localities are
more familiar with the intricacies of their buildings and environmental needs. Moreover, regulation
of the built environment—through zoning laws and building codes—has historically fallen to state
and local governments. Not surprisingly, 17 of the Albuquerque Green Ribbon Task Force’s 49
recommendations were related to the built environment, more than any other category.7
In comparison, the federal government’s track record in regulating for energy efficiency
has been less dramatic. For instance, although 75 percent of residential building emissions in the
United States come from appliances (water heaters, air conditioners, heaters, refrigerators, and
electronics),8 federal appliance standards have faced long delays in implementation, sometimes
exacerbated by litigation and reluctant compliance. Balancing these factors for many years had
resulted in relatively weak federal standards.9
The Green Ribbon Task Force’s recommendations called for a new green building
ordinance aimed at reducing greenhouse gas emissions produced in the city. The mayor had been
under the impression that the proposed ordinance would be acceptable to all of the affected interest
groups in the city, including the residential builders who participated in the discussions that led to
the recommended code. However, he still had to get the Task Force’s recommended ordinance
provisions passed by City Council, and the relationship between his administration and City
Council was already under some stress at the time, especially over environmental issues.10 City
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Council members claimed to have been excluded from the Green Ribbon Task Force’s discussions
over developing the mayor’s proposed ordinance. While the Green Ribbon Task force was
developing a proposed ordinance for the mayor, three members of the Albuquerque City Council
proposed their own green building ordinance.11 Their proposal contained stringent requirements
for the energy efficiency of HVAC (heating, ventilation, and air conditioning) equipment,
windows, insulation, and other building features. The requirements for HVAC equipment, in
particular, were more demanding than the federal efficiency standards established by the U.S.
Department of Energy. Eventually, this separate proposal was combined with the mayor’s. The
final proposal, which was then adopted by the City Council, amended the Albuquerque Building
Code to include more stringent requirements for energy efficiency and water use in new
construction and major building renovations. Among other things, the amended code tightened the
energy efficiency requirements for hot water heaters and HVAC systems.
II. Incorporation by Reference and Albuquerque’s Green Building Code
Local government leaders were instrumental in developing and eventually passing the
Albuquerque Energy Conservation Code—a “green building” code for the city. Several of its key
substantive provisions came from private standards that had been incorporated by reference.
Private codes and standards differ from regulations in that, as their name suggests, they are
developed by private, nongovernmental entities. Because compliance with private standards by
themselves is not legally required, they are sometimes referred to as “voluntary” codes and
standards. These codes and standards play a central role in the governance of economic activity
and the design of thousands of products that affect all of our lives every day.
One common way in which voluntary codes and standards affect the law is through a
process of “incorporation by reference”—that is, by having a legislature or regulatory body adopt
a private standard as part of binding law.12 Although sometimes regulations or statutes will reprint
the actual text from codes or standards developed by nongovernmental entities—as occurs with
the Model Penal Code—many times laws and regulations will not include the actual text from the
private codes or standards. Instead, they will simply incorporate them by referring to the name or
number of the private standard. Even if incorporated just by reference in this way, what were once
voluntary standards become no longer voluntary. Compliance with them becomes mandated by
law.
The practice of incorporating private standards into government regulations is quite
common. The Code of Federal Regulations, for example, contains over 24,000 incorporated
private standards which address a wide array of regulatory issues.13 Incorporation by reference is
also commonplace at the state and local levels of government.
When it comes to private codes and standards related to building construction,
nongovernmental organizations are well aware of the practice of incorporation by reference and
will often develop and regularly update their standards or model codes with the express
11
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understanding that they will eventually find their way into many state and local governments’
binding building codes.
Most of the major aspects of building construction are covered by nongovernmental
organizations’ model building codes—including plumbing, electrical and wiring, heating and
cooling systems, fire protection, and energy efficiency. Before being incorporated into city
building codes, these model codes are generally reviewed by local committees comprising experts
from the construction industry and by staff at city building departments. City councils or building
commissions follow their usual procedures for developing laws and regulations but often end up
using those procedures to approve the incorporation of the private standards by reference. State
legislatures, city councils, or applicable administrative boards can adopt the private codes entirely,
often through the pathway of incorporation by reference, or they can pick and choose just parts of
these codes by incorporating by reference only specific provisions or sections.
Professionals involved in developing standards sometimes distinguish between
“prescriptive” and “performance” standards.14 By prescriptive standards, they usually mean those
standards that detail precisely what action needs to be taken or the precise products or product
features that must be used for a particular application. Because prescriptive standards lay out wellspecified actions or technologies that builders need to take or use, they are often said to be easier
for builders to follow. They may also at times be simpler for building inspectors to ascertain
whether an entity is in conformity with the standard.
By contrast, performance standards define the goalposts, such as by setting a goal of a
percentage reduction in energy use, without specifying exactly how to reach the goalpost.
Performance standards allow for flexibility on the part of the covered entities to find their own
actions that meet the specified goal while potentially also saving time, money, or other resources.15
Albuquerque’s Energy Conservation Code contained both prescriptive and performance
standards. It also covered a range of different building types, both commercial and residential, as
well as new construction and additions and renovations. Its provisions were arrayed across two
main volumes.
Volume I addressed commercial and multi-family residential buildings. Among other
things, it incorporated by reference a prescriptive standard known as “ASHRAE Standard 90.12004.”16 The American Society for Heating, Refrigeration and Air Conditioning (ASHRAE) is a
global professional association comprising over 56,000 members from over 130 nations which, as
its name suggests, creates standards related to heating, refrigeration, and air conditioning.17
14
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Standard 90.1-2004 was ASHRAE’s 2004 edition of Standard 90.1 and it reflected changes made
since the organization had issued its prior version of Standard 90.1 in 2001.
According to ASHRAE, the purpose of Standard 90.1-2004 was “to provide minimum
requirements for the energy-efficient design of most buildings except low-rise residential
buildings.”18 It applied both to a building’s “envelope”—essentially the outer shell of the building
structure—as well as to other systems and equipment used in buildings, such as “(1) heating,
ventilating, and air conditioning, (2) service water heating, (3) electric power distribution and
metering provisions, (4) electric motors and belt drives, and (5) lighting.”19
Since Standard 90.1-2004 did not apply to single-family homes and townhouses,
Albuquerque’s leaders turned elsewhere to identify a different set of private standards to cover
these buildings, which the city addressed in Volume II of its Energy Conservation Code.20 This
second volume incorporated by reference another private code containing a variety of prescriptive
standards for high-efficiency HVAC systems: the 2006 International Energy Conservation Code
(IECC). The IECC was developed by the International Code Council (ICC), a nonprofit
organization of over 64,000 members dedicated to developing model building codes.21 The 2006
IECC articulated what were then effectively considered the state-of-the-art energy efficiency
requirements for both residential and commercial buildings. It would eventually be adopted or
incorporated by at least 47 states, the District of Columbia, the Virgin Islands, New York City,
and Puerto Rico.22
As of 2007, when they were developing the Albuquerque green building code, the members
of the Task Force and other city officials sought to make Albuquerque among the most ambitious
localities at the time in terms of energy efficiency. Toward that end, both Volumes I and II of the
city’s code gave builders performance standards that they could meet as alternatives to the
prescriptive standards—and these performance standards aimed at ensuring builders could
demonstrate a high level of energy efficiency in their buildings. Each volume contained two
alternative “performance pathways” that builders could choose to follow instead of complying
with the prescriptive requirements within ASHRAE Standard 90.1-2004 and the 2006 IECC.
Volume I, for example, allowed builders to escape from having to follow Standard 90.12004 if they could build a building to alternative specifications that was at least 30 percent more
energy efficient than a “baseline building” that would have been constructed to meet the ASHRAE
standards. Alternatively, a builder could opt instead to certify that its building met a global
standard known as LEED “Silver.” LEED—which stands for Leadership in Energy and
Environmental Design—is a widely used voluntary, nongovernmental green building rating
system with several levels of certification based on a building’s projected degree of energy
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Detached Dwellings and Townhouses, City of Albuquerque (last visited Sept. 18, 2012), https://web.archive.org/
web/20120918053944/http://www.cabq.gov/obsolete/sustainability/pdf/volumeII.pdf [AECC II].
21
International Code Council (ICC), About ICC, ICC (last visited October Oct. 30, 2018),
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Code Development Process, ICC (last visited October Oct. 30, 2018), https://www.iccsafe.org/codes-techsupport/codes/code-development/.
22
ICC, Overview of the International Energy Conservation Code (IECC), ICC (last visited Oct. 30, 2018),
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efficiency, ranging from Certified (lowest) to Platinum (highest).23 The Silver level certification is
the level just above Certified.
Volume II offered the same two performance options but added two more. A builder could
meet the standards spelled out in the Build Green New Mexico certification program. This
nongovernmental standards program certifies residential buildings for their sustainability based on
how well a house meets best practices identified in the National Association of Home Builders
model green home building guidelines.24 Alternatively, a builder could meet a performance level
that would exceed the level of energy efficiency that could be achieved by installation of highefficiency equipment.
Both Volume I and Volume II had a lot in common. They both offered a menu of options
for builders to pursue energy use reductions. Crucially, at least one of the options in each was
prescriptive, calling for specific types of air conditioners, furnaces, heat pumps, and water heaters
that were more efficient than those required by federal energy efficiency regulations adopted by
the U.S. Department of Energy. But each volume also contained performance-based options that
did not formally require using equipment that was more energy efficient than federal standards,
allowing builders potentially to find other options to meet the code’s energy efficiency goals.
When Mayor Chávez and the Green Ribbon Task Force successfully won the City
Council’s approval for Albuquerque’s new green building code in 2007, they did not seem to worry
much about the potential for a legal challenge. The city’s green building manager would later admit
that he simply had been “unaware of federal statutes governing the energy efficiency of HVAC
products and water heaters.”25 And apparently, the city’s “attorneys who reviewed the Code did
not raise the preemption issue.”26 Yet national leaders in the HVAC industry say that they had
voiced their concern that the provisions in the Albuquerque’s code related to the energy efficiency
of HVAC systems and other appliances conflicted with federal law, specifically with the U.S.
Energy Department’s regulations, by either mandating or creating strong incentives for building
construction with HVAC equipment that met more stringent standards than federal law required.
After the City Council forged ahead and adopted its new green building code, that code eventually
ended up in the courtroom of Martha Vazquez, the Chief District Court Judge for the U.S. District
Court for the District of New Mexico.
III. National Energy Efficiency Standards and Federal Preemption
Three national trade associations from the HVAC industry, plus a dozen local companies
that supply or install HVAC systems in the city, filed suit in 2008, asking Judge Vazquez to find
that Albuquerque’s green building code violated the U.S. Constitution—specifically, its
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Supremacy Clause.27 As that clause’s name implies, “[i]t specifies that federal law is supreme in
case of a conflict with state law.”28 A long series of Supreme Court decisions over the years “have
identified three different types of preemption—“conflict,” “express,” and “field”—but all of them
work in the same way: Congress enacts a law that imposes restrictions or confers rights on private
actors; a state law confers rights or imposes restrictions that conflict with the federal law; and
therefore the federal law takes precedence and the state law is preempted.”29
A conflict between federal and state law can arise because Congress has expressly stated
that it intends the provisions of its legislation to take priority over state law. In the absence of
express language, courts may imply preemption when one of two conditions apply. The first
condition occurs when Congress has developed a regulatory scheme so complete that it is inferred
Congress left no room for states to supplement it.30 This type of preemption—known as field
preemption—requires a clear showing that Congress intended to occupy a field and thus displace
the ability of states to regulate in that area.31 The second condition arises when federal law leaves
some room for state law to operate, but the state law in question either directly conflicts with
federal law or would undermine the intended purpose of the federal law.
In challenging Albuquerque’s green building code in court, the industry advanced an
express preemption argument. They pointed to federal statutory law—the Energy Policy and
Conservation Act of 1975 (EPCA) and several legislative amendments to it—which specifically
speak to preemption. The law’s preemption provisions, assembled in Section 6297 of Title 42 of
the U.S. Code, are quite extensive. They span more than 3,500 words! At their core, though, they
contain a “general rule of preemption” for federal energy efficiency standards for appliances and
other products: “[N]o State regulation concerning the energy efficiency, energy use, or water use
of such covered product shall be effective with respect to such product.”32 The rest of Section 6297
contains a variety of specific rules for specific types of products as well as various exemptions
from the general rule.33
Congress adopted EPCA following OPEC’s 1973 oil embargo which led to skyrocketing
gasoline prices and supply shortfalls throughout the United States. EPCA did not itself impose
national uniform energy efficiency standards on industry, but instead it mandated that the federal
Energy Department develop regulations imposing specific, binding energy efficiency targets for
about a dozen specifically named appliances and equipment, including furnaces, central air
conditioners, and humidifiers and dehumidifiers. The statute called for the Energy Department’s
standards to achieve the “maximum percentage improvement” that is “economically and
technologically feasible, but which in any case is not less than 20 percent.”34
Despite these mandates, the setting of energy efficiency standards did not get under way
immediately during the Carter Administration. Congress acted again in 1978 by passing the
National Energy Conservation and Policy Act (NECPA) which provided the Energy Department
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with further directions about the energy efficiency standards that Congress called on it to issue.35
In some respects, NECPA was more directive. But it also stated that the Department should not
adopt a standard for a particular product if it determined “that the establishment of such standard
will not result in significant conservation of energy or that the establishment of such standard is
not technologically feasible or economically justified.”36
Although the Carter Administration issued a number of proposed standards, it failed to
finalize any of them before President Ronald Reagan took office in January 1981. As the Reagan
Administration generally opposed issuing any energy efficiency standards, progress continued to
lag in meeting the targets called for in EPCA. In the face of growing interest by some states to
adopt their own standards as well as a court action compelling it to issue standards, the Reagan
Energy Department finally issued a rule—but one that determined that no standards could be
justified. The Department estimated that large gains in energy efficiency were already occurring
in response to market demand, which it claimed meant that any standard it issued would not result
in “significant” energy savings.37 Furthermore, the Reagan Administration pointed to NECPA’s
preemption provisions to argue that this “no-standards standard” position foreclosed state-level
efforts to issue energy efficiency standards. The absence of any specific binding standards was an
affirmative federal policy, preempting any state-level adoption of standards.38
The Natural Resources Defense Council (NRDC), a leading national environmental group,
challenged the “no-standards standard” in federal court and, in 1985, the D.C. Circuit set it aside.39
The court ruled that the Energy Department’s determinations had been “unsupported by substantial
evidence,” forcing the Department to return to the rulemaking table and start to craft some
standards.40 In the meantime, the Reagan Administration exercised authority the statute gave it to
grant waivers to states from the general preemption rule, allowing them to set their own standards.
Neither environmental groups nor industry welcomed the prospect of a patchwork of standards at
the state level. Environmental groups preferred a strong national baseline for energy conservation,
while industry favored uniform standards so they could reap the economies of scale from building
a single product marketable anywhere in the United States.
In the early 1980s, industry came together with environmental groups to try to negotiate
over new legislation that would put into law initial standards for residential and commercial
appliances that were then intended for periodic updating by the Energy Department.41 In 1987,
Congress passed the National Appliance Energy Conservation Act (NAECA) which contained
federal energy efficiency standards for HVAC equipment and appliances that would go into effect
in 1992.42
35
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NAECA’s national standards were intended, by design, to preempt state action. Indeed,
according to Joe Mattingly, former General Counsel and Secretary of the Air-Conditioning,
Heating and Refrigeration Institute (AHRI)—a major national HVAC industry group and one of
the lead litigants challenging the Albuquerque green building code43—federal preemption was the
carrot without which Congress would not have adopted national standards.44
Of course, the mere existence of preemption provisions in federal law does not always
prevent state and local leaders from moving forward to pursue their own laws. When members of
Albuquerque’s Green Ribbon Task Force recommended the adoption of a green building code in
2007, they apparently did not fully recognize the potential for conflicts in their proposal. Although
the staff of AHRI reportedly met with local officials to warn them about conflicts with the
NAECA’s energy efficiency standards, the issue never deterred the Albuquerque City Council
from adopting its green building code. The city would take the view that existence of the
performance pathways in the code, as alternatives to the prescriptive standards, meant that the
building code never truly conflicted with federal law. After all, the code never said that builders
absolutely had to use equipment that met standards exceeding federal ones. As long as builders
could find other ways to meet the performance standards—such as by qualifying for LEED Silver
certification—they could in principle comply with the city code without necessarily needing to
install HVAC equipment that exceeded the federal minimum efficiency standards.
IV. AlbuquerqueGreen in Court: Round 1, Preliminary Injunction
The first decision confronting Judge Vazquez in hearing the legal challenge to
Albuquerque' green building code arose from industry’s motion for a preliminary injunction to
prohibit the city from enforcing the challenged sections of its code.
The industry argued that both the prescriptive and the performance standards in the code
were preempted by federal law. They claimed that enforcement of these parts of the new code
would cause irreparable harm to the building industry in Albuquerque by impairing their ability to
sell HVAC products that did not exceed federal standards. According to industry, the increased
costs of these high-efficiency products would lead consumers to try to repair outdated and less
efficient appliances rather than replace and upgrade them.
Industry also argued that the balance of equities favored at least temporarily enjoining the
code. The industry would experience hardship from the code’s immediate implementation as the
result of the need to comply with a complex set of new regulations, while the city of Albuquerque
would be less harmed from a delay in implementation
In response, Albuquerque argued that the plaintiffs were not likely to prevail on the merits
because the city code was simply not preempted by federal law. Although Albuquerque
acknowledged that the prescriptive code provisions required installation of equipment exceeding
federal standards, it pointed to the performance paths offered as alternative means to achieve
compliance with the code.
Judge Vazquez rejected Albuquerque’s argument about the strength of the plaintiffs’
argument on the merits. She focused on one word in Section 6297 of the federal statute:
“concerning.” The statute’s general rule on preemption applied to any “state regulation concerning
43
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the energy efficiency [or] energy use” and was thus subject to the preemption provision of the
EPCA.45 Judge Vazquez noted that Black’s Law Dictionary defines “concerning” as “relating
to.”46 That definition matters because, as Judge Vazquez observed, the Supreme Court has
considered as having a “broad scope” and “expansive sweep” a preemption provision in another
federal statute that uses “relate to” instead of “concerning”—namely, the Employee Retirement
Income Security Act of 1974, or ERISA.47
Judge Vazquez reasoned that this expansive reading should even sweep in the
performance-based options in the Albuquerque code. These performance standards, she concluded,
“directly or indirectly, concern the energy efficiency, energy use, or water use of covered
products.”48 Even though they do not “explicitly require[e] a homeowner to install products that
exceed federal energy standards, do require a homeowner to incur additional expense … if the
homeowner chooses to install products that meet, but do not exceed, federal energy standards.”49
The need to incur additional expenses if “federally-compliant products are used strongly suggests
that the Code ‘concerns’ the energy efficiency of covered products.”50
Section 6297, however, is a lengthy provision that contains a series of exceptions to the
general rule against federal preemption. Judge Vazquez found that, even taking these exceptions into
account, the industry plaintiffs were likely to prevail with respect to most of the city code’s provisions.
Section 6297 exceptions can apply differently to commercial and residential buildings. Judge
Vazquez concluded that none of the provisions in Volume I of Albuquerque’s code, with respect to
commercial buildings, would qualify for any exceptions. 51 The prescriptive standards in Volume II
would also not qualify. But Judge Vazquez determined that it was “less clear” about the performance
standards in Volume II.52 They “arguably” qualified for one of Section 6297’s exceptions that applies
when a “code permits a builder to meet an energy consumption or conservation objective for a
building by selecting items whose combined energy efficiencies meet the objective.”53
Even if the plaintiffs might not prevail on the merits with respect to the performance
standards, Judge Vazquez found a likelihood of plaintiffs prevailing with respect to the prescriptive
standards and to all of Volume I. That conclusion, combined with the judge’s assessment that the
plaintiffs met the other criteria for a preliminary injunction, justified granting the industry’s motion
to enjoin implementation of the green building code. In October 2008, upon the issuance of Judge
Vazquez’s order, Albuquerque’s quest to be considered the United States’ “greenest city” had been
officially put on hold.
V. AlbuquerqueGreen in Court: Round 2, Summary Judgment
Following Judge Vazquez’s decision to impose a preliminary injunction halting the
implementation of the green building code, the litigation proceeded. One year later, the industry
45
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plaintiffs were again filing motions with the court—this time, motions for partial summary
judgment seeking to narrow the case and result in definitive rulings on the industry’s preemption
arguments. It would take yet another year before Judge Vazquez would issue her ruling on these
summary judgment motions.
Industry’s first motion sought summary judgment with respect to Volume I of the city’s
code, which imposed energy efficiency standards on commercial buildings and large multi-family
buildings. A separate motion sought summary judgment on Volume II of the code, with respect to
residential buildings, such as single-family dwellings and townhouses. Industry claimed that both
the prescriptive and performance pathways in Volumes I and II were preempted by federal law.
Judge Vazquez again construed broadly the express preemption provisions contained in
Section 6297 of federal statutory law. Citing her 2008 decision granting a preliminary injunction
against the code, she concluded that “[t]he plain language of the preemption statute makes clear
that Congress intended the preemption to be broad in scope.”54 She then took up the motions about
Volume I and II separately, and within each she treated the arguments concerning prescriptive
standards as separate from those concerning the performance ones. Boiled down to their essence,
the questions with respect to Volume I and II were identical: To what extent did the existence of
the alternative performance pathways in the Albuquerque code keep its prescriptive pathways from
conflicting with federal energy efficiency standards?
On their own, it was undeniable that the prescriptive standards “require[ed] the use of
heating, ventilation, or air conditioning products or water heaters with energy efficiency standards
more stringent than federal standards.”55 The incorporated prescriptive standards—specifically,
ASHRAE Standard 90.1-2004 and provisions in the 2006 IECC—were more up-to-date with the
latest technologies than the federal appliance standards and, as such, they called for costlier
equipment that had greater energy efficiency.
But the city argued that the prescriptive options in Volumes I and II were not preempted
because its building code contained other performance-based alternatives for compliance that did
not require anything specific about HVAC equipment. According to the city, the existence of these
alternatives made the prescriptive standards “optional,” meaning that the “prescriptive path merely
provides guidance as to how the energy goals reflected in the two performance-based paths can be
obtained.”56
In support of its argument, the city cited a Supreme Court decision in a preemption dispute
arising under ERISA—the very federal statute that Judge Vazquez had relied on in her 2008
decision to construe Section 6297 broadly. In that case, the Supreme Court held that state laws
were not preempted when they required patients covered by ERISA-regulated health care plans to
pay surcharges for medical services.57 These surcharges had indirect incentive effects on regulated
companies, just as did the various pathways in the Albuquerque code, but they never posed a direct
conflict with federal health insurance regulations. The Court found that, although the surcharges
had “an indirect influence” on the federally regulated health plans, they failed to “bind plan
administrators to any particular choice and consequently [did] not function as a regulation.”58 A
surcharge, in other words, was not the same as a binding requirement.
54

Air Conditioning, Heating & Refrigeration Inst. v. City of Albuquerque, 835 F. Supp. 2d 1133, 1136 (D.N.M. 2010).
Id. at 1137.
56
Id. at 1136.
57
New York State Conf. of Blue Cross & Blue Shield Plans v. Travelers Ins. Co., 514 U.S. 645, 115 S. Ct.
1671, 131 L. Ed. 2d 695 (1995).
58
Air Conditioning (summary judgment), supra note 54, at 1136.
55

11

Judge Vazquez rejected the city’s argument. In her view, the prescriptive standards were
still binding regulatory standards. Far from being “optional,” they were required if builders could
not meet the performance standards. As she reasoned in her summary judgment opinion:
The prescriptive path sets forth specific requirements that HVAC systems and
equipment must meet in order to comply with the Code if a building does not
comply with the two performance-based compliance paths. …. The City has not
persuaded the Court that a local law is not preempted when it presents regulated
parties with viable, non-preempted options.59
Judge Vazquez found the Supreme Court’s ERISA decision inapposite because it dealt with a
surcharge, not a regulatory standard: “The City does not point to anywhere in the case where the
Supreme Court stated that a local law is not preempted when it presents regulated parties with
viable, non-preempted options.”60 Furthermore, the judge looked to the legislative history and the
purpose underlying Section 6297, which she found to support her conclusion. Allowing a city to
escape from Congress’s express preemption rule merely because it gave builders other alternatives
would only “complicate the design, production and marketing plans of appliance manufacturers,
thus thwarting Congressional intent.”61
Having rejected the city’s argument that the prescriptive standards did not conflict because
no builder was necessarily bound to follow them, Judge Vazquez granted industry’s summary
judgment motion with respect to the prescriptive provisions in Volumes I and II.
With regard to the performance-based compliance paths in both volumes, however, Judge
Vasquez found that the industry plaintiffs had failed to show convincingly the absence of genuine
issues of material fact necessary to grant summary judgment with respect to those provisions.62 In
a manner that seemingly reprimanded the industry attorneys, she noted that plaintiffs “present[ed]
a two-paragraph argument asserting that some of the performance standards and the performancebased compliance paths in Volume I are preempted.”63 And even though industry did “address the
performance-based compliance paths in more detail in their Reply, the cursory argument in their
Motion regarding the performance-based compliance paths, coupled with very few material facts
regarding the performance-based compliance paths, has not shown the absence of genuine issues
of material fact or demonstrated that Plaintiffs are entitled to judgment as a matter of law.”64
With respect to the performance pathways in Volume II, the judge pointed out that all the
industry lawyers had done was to rely on her 2008 decision on the preliminary injunction. The
industry’s reliance on her earlier order was ultimately “unavailing” because the standards for a
preliminary injunction and a summary judgment are distinct: “A preliminary injunction requires
showing only a substantial likelihood of success on the merits whereas a party seeking summary
judgment must demonstrate that they are entitled to judgment as a matter of law.”65
With her summary judgment decision, issued in September 2010, Judge Vazquez had made
it clear that if Albuquerque still wanted to use a green building code in its quest to become America’s
“greenest city,” that policy initiative remained unlikely to take effect any time soon. The city simply
59
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could not try in any way to adopt code provisions that incorporated the more advanced prescriptive
standards reflected in ASHRAE Standard 90.1-2004 and the 2006 IECC. And if it wanted to
mandate separate high-efficiency performance standards, it was going to have to keep litigating.
Industry, on the other hand, had managed to buy itself time. Five years had passed since
Mayor Chávez had been re-elected on a green platform, and three years had transpired since
Albuquerque’s Green Ribbon Task Force had been formed. In fact, by the time Judge Vazquez
handed down her decision on industry’s summary judgment motions, Chávez had finished his term
as mayor. Earlier in 2010, he had been appointed as the executive director of a global nonprofit
linking together local government officials committed to environmental sustainability.66

66
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